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CRIMINAL CODE AMENDMENT BILL 2008 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chairman of Committees (Hon Helen Morton) in the 
chair; Hon Michael Mischin (Parliamentary Secretary) in charge of the bill.  

Clause 4: Section 297 amended � 

Committee was interrupted after the amendment moved by Hon Giz Watson had been partly considered. 

Hon GIZ WATSON: I will attempt again to ask the parliamentary secretary to specifically address the question 
of whether, in the preparation of this bill, consideration was given to the conflict of the objects and principles of 
the Young Offenders Act 1994; and, if advice was taken, what was that advice?  

Hon MICHAEL MISCHIN: The provisions do not conflict with the Young Offenders Act. Section 6 of the 
Young Offenders Act only states the objectives of the act. Those objectives can be subject to specific legislation; 
for example, section 401 of the Criminal Code provides for mandatory terms of imprisonment in the event of 
three convictions for burglary of habitations.  

Hon GIZ WATSON: On a technical matter, my colleague says she is finding it hard to hear the answers. I do 
not know whether it is the mic or whether she is getting old and deaf! I draw the parliamentary secretary�s 
attention to section 7 of the Young Offenders Act, which states �  

The general principles that are to be observed in performing functions under this Act are that � 
� 

(h) detaining a young person in custody for an offence, whether before or after the person is found 
to have committed the offence, should only be used as a last resort and, if required, is only to 
be for as short a time as is necessary; 

It seems to me that that principle of prison being the last resort, in the case of juveniles, is fundamentally 
offended by the amendments that we are contemplating in this bill. That is an example of how I believe the two, 
if this becomes law, would be at odds with the Young Offenders Act 1994. Perhaps the parliamentary secretary 
might respond to that.  

Hon MICHAEL MISCHIN: Section 7 of the Young Offenders Act starts off saying �  

The general principles that are to be observed in performing functions under this Act �� 
It sets out a variety of general principles. In this case we are dealing with very narrowly defined offences that 
would ordinarily warrant, in the government�s view, a term of imprisonment as a minimum penalty; and, in the 
case of juveniles, that term of imprisonment is at least three months� detention or imprisonment. We are talking 
about offences as serious as assaulting a public officer in the execution of his or her duty, and doing that public 
officer bodily harm or doing grievous bodily harm to a public officer. 

Hon GIZ WATSON: I think what I am hearing is that whereas the Young Offenders Act has a range of general 
principles, this provision, as an amendment to the Criminal Code, would override or would have precedent. That 
is what I am hearing the parliamentary secretary say�that is, because it deals with a specific offence. An 
interesting question is: at what point do general principles get put to one side and we say, �Now we are dealing 
with something really specific and our general principles are going to be overwritten�? That is what I think we 
are saying here, if clause 4 stands.  

Hon MICHAEL MISCHIN: There are a number of exceptions to those general principles. One of them is 
under section 401 of the Criminal Code, as I have just pointed out. Otherwise, there is also murder, for example. 
So there are a number of occasions on which those general principles might be felt to be inappropriate and 
subject to specific provisions. 

Hon GIZ WATSON: Perhaps I will try a slightly different angle on this. Is it also the government�s proposition 
that the fundamental principle is that there is a different approach to the offending of children, or juveniles, and 
the offending of adults? It seems to me that it is a fairly fundamental tenet of the way laws are structured that we 
have a different approach to young people because we recognise a range of things�they are less likely to 
reoffend, and they have a greater prospect of rehabilitation and leading a non-offending life from there on in�
and that this also is a departure from that principle. 

Hon MICHAEL MISCHIN: Generally, yes; the government considers that some offences ought to be punished 
by minimum terms of imprisonment or detention, and this is one of them. 
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Hon SUE ELLERY: I want to ask two questions about this amendment. This amendment seeks to delete some 
words from the bill, and it is that part of the bill that deals with section 297�grievous bodily harm, the more 
serious offence. Does the government have any information about how many juveniles would be captured by the 
amendments in this part of the bill? 

Hon MICHAEL MISCHIN: Yes. 

Hon SUE ELLERY: I wonder whether the government might be so generous as to share that with members. 

Hon MICHAEL MISCHIN: I can do a bit better than that. I am informed that in 2008 there were some 320 
lodgements for offences under section 318 of the code�that is, in all categories of offending under section 
318�in the Children�s Court. Only three of them were not for breaches of section 318(1)(d). 

Hon Sue Ellery: Section 297? 
Hon MICHAEL MISCHIN: There were 21 juvenile lodgements under section 297. Fifteen of them were for 
offenders aged 16 and 17 years. Of the 320 lodgements in the Children�s Court for offending under section 
318(1)(d), 124�that is, some 39 per cent of them�were for offenders aged 16 and 17 years. The amendment, of 
course, is being proposed to eliminate juveniles from these provisions. I have already foreshadowed that we will 
be proposing an amendment to exclude juveniles under the age of 16. 

Hon SUE ELLERY: I thank the parliamentary secretary. That takes me to my second point. The parliamentary 
secretary made the point when he stood to answer the questions asked by Hon Giz Watson that the government 
would not support this amendment. I have an identical amendment in my name, so obviously I will support this 
first amendment. However, the parliamentary secretary put to the house that the government would not support 
this amendment, and he relied on the fact that he had foreshadowed a further amendment on the notice paper 
regarding an age group whereby the government seeks to capture some juveniles, but not all juveniles. The basis 
of the government�s opposition to this amendment is that it thinks that some juveniles should be captured by the 
application of the mandatory sentencing provisions. Can the parliamentary secretary spell out for the chamber 
now why he thinks they should apply to that particular age and not apply to another age? What evidence does the 
parliamentary secretary have? Part of that might include what I just asked him about regarding the number of 
juveniles affected. However, what is the evidence that the parliamentary secretary relies on that says that it is 
reasonable for the state to apply mandatory sentencing principles to 16-year-olds but not to 15-year-olds? What 
is the evidence that the parliamentary secretary relies on for taking that position? 

Hon MICHAEL MISCHIN: In the government�s judgement, these offenders are more mature�they are young 
adults; they are not strictly children�and there is a public policy consideration that has already been explained 
in the second reading speech and during the course of debate. 

Hon ALISON XAMON: I am very disappointed to hear that. It does not sound like there is any sound reason to 
incorporate children aged 16 and 17 into this legislation. I do not think that anyone in this chamber is suggesting 
that juveniles should never be imprisoned. I think that everyone here would accept that there are 
circumstances�murder would be one, for example�in which we would certainly expect the penalty to fit the 
nature of the crime. I remind members of this chamber that the concerns that the Greens hold are about the lack 
of discretion in how this is going to occur. Coming back to the Young Offenders Act and the principles inherent 
in it, again, as Hon Giz Watson pointed out, putting a young person in custody should be for only as short a time 
as is necessary. As has been mentioned before, the concern that we certainly hold is that we can foresee 
circumstances in which juveniles captured by this provision will simply not have committed an offence that 
would be deemed in any reasonable person�s judgement to be as serious as one would ordinarily expect to jail a 
juvenile�a child. 

Hon SUE ELLERY: Can I just check that I have the numbers right? The number of children who have been 
charged with offences of the kind that are spelt out in section 297 is 21. Do I have that number correct? 

Hon Michael Mischin: Yes. 

Hon SUE ELLERY: It is 21. Of those 21, 15, as I understand it, were 16 or over. Do I have that number right? 

Hon Michael Mischin: Yes. 

Hon SUE ELLERY: If that is the case, has the government done estimations of what that number means for its 
bed capacity in juvenile justice facilities? I would be interested in knowing whether the government has worked 
out what that will mean and whether it has those 15 additional beds available to house those juveniles. 

Hon MICHAEL MISCHIN: I should clarify that those 21 juvenile lodgements for offending under section 297 
include all offenders against section 297, not just those who have done grievous bodily harm to public officers�
police officers. 
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Hon Sue Ellery: Can you narrow it down to those offences against public officers? 

Hon MICHAEL MISCHIN: No, because the lodgements cannot be easily differentiated on the information 
available to the Children�s Court. I cannot give the member that information; we do not have it. There is no 
specific offence under section 297, as it currently stands, that differentiates between victims and so is able to be 
picked up. One can make an educated guess that it would be fewer than 21, but that is it. Only 15 of those 21 
were 16 or 17 years of age. If the government�s amendment is passed, we would be looking at a figure somewhat 
less than 15. 

Hon SUE ELLERY: I appreciate the parliamentary secretary�s answer. The reason I wanted to raise that point is 
that what we are doing is serious enough in itself, in considering the notion that mandatory sentencing provisions 
should apply to children, if we jump ahead of ourselves a little and assume that the will of the house is to support 
the government�s amendment and that this amendment fails. If we were to find ourselves in a position of saying 
that the mandatory sentencing provisions will apply in effect to a smaller number of juveniles, they will still 
apply to some 15 of them. I am asking about the capacity of the juvenile justice facilities to find extra positions 
because not only are we applying mandatory sentencing provisions to juveniles, which is a serious thing to do, 
but we are doing it at a time when it is understood that the capacity of our corrective services facilities for 
juveniles and adults is under considerable pressure. I cannot remember the number of juvenile positions off the 
top of my head, but I am familiar with the numbers in adult corrective services facilities�an extra 700 or 900 in 
the past seven months or so. When we apply mandatory sentencing provisions we send the offenders to a facility 
and we hope that that facility has the capacity to treat them humanely, and to provide some education or training 
programs to assist them to move on with their lives once they have served their sentences. What information is 
the government able to provide about the capacity of the juvenile corrective services facilities to provide the beds 
and the kinds of programs that, at the very least, we as a humane society should provide to children? We cannot 
provide them to adults, although there is an argument that we have an equally strong moral obligation to provide 
them for adults, but at the very least a humane society should be able to provide those programs for children. 
What information can the parliamentary secretary provide about the capacity to do that? 

Hon MICHAEL MISCHIN: I do not propose to go into that area. It is a question for the Department of 
Corrective Services. This bill proposes to impose minimum terms of imprisonment on serious offending, such as 
doing an injury to someone acting in the course of his or her duties that is of such a character as to cause or be 
likely to cause permanent injury to health, or that endangers or is likely to endanger life. We will just have to 
agree to differ on whether someone who does that sort of an injury to a person carrying out his or her job should 
be imprisoned for no less than three months. The government thinks that it should happen. 

Hon SUE ELLERY: I appreciate that the parliamentary secretary might not want to talk about the impact that 
this legislation will have on corrective services, but it is directly linked to corrective services. A direct 
consequence of mandatory sentencing is an increase in the resources required for corrective services. While the 
parliamentary secretary might not want to talk about it, and may not now be in a position to talk about it, maybe, 
bearing in mind the time, he may be able to get some information during the dinner break to assist. There is a 
direct consequence, and we are being asked to accept that it is reasonable to apply mandatory sentencing 
provisions to a category of children that has not been contemplated in this state before. I note the parliamentary 
secretary�s comments about the seriousness of the offences committed, and I do not baulk at that at all, nor am I 
saying that people should not pay a price for committing those offences. However, this legislation has, not an 
indirect, but a direct consequence by virtue of its mandatory status, on corrective services. If the government 
does not allocate resources and pay attention to the impact this legislation will have on corrective services 
facilities, it is a recipe for disaster. I am sure that the government, in considering whether to proceed with this 
bill, has considered the impact on juvenile corrective services. It will have done some numbers to work out what 
bed capacity it has and what programs it has, and what this will mean for budgets in the future. That is what a 
good Minister for Corrective Services should be doing, even though he happens also to be the Attorney General 
at the same time. The minister should be wearing both hats and working out the budget implications for one 
portfolio when making a decision in another portfolio. It has a direct consequence. 

Hon SIMON O�BRIEN: I will be very interested to see the progress of this amendment. A counter-amendment 
has been offered by the government, and I am sure it has been considered by members in the chamber. The time 
must come at which members put up what their views are on the questions the Chair will put before this 
committee. Do they agree or disagree? That is the ultimate point that we arrive at. It has struck me throughout 
the progress of this bill that a key opposition party keeps telling us everything that is wrong with the bill but says 
that it will support it. Now, as we proceed through a very protracted committee stage, we are once more getting 
bogged down on matters that are not directly relevant to the question before the house. I do not say �the question 
before the Chair�, Madam Deputy Chair (Hon Helen Morton) because you are showing an admirable amount of 
discretion in permitting a free ranging debate. That is what this chamber is all about. However, there must come 
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a point at which the members of this chamber must respond to the test of the question�whether they agree with 
it or not. 

Hon Adele Farina: We must be able to obtain the information we need to make a decision. 

Hon SIMON O�BRIEN: The point I want to make is that I have been listening during the second reading stage 
and thus far in the committee stage to some humbug from members. Although they protest in the last gasp that 
they support the bill�presumably that is for public consumption�they spend all their time in the debate 
speaking against the bill and its various provisions. So far, in the committee stage, they have spent a considerable 
amount of time, and seem determined to spend considerably more time, stopping the Committee of the Whole 
from getting to the point at which the question can be put. That is just the same as opposing the bill; it is trying to 
frustrate the bill�s progress. The avenue of recourse available to the opposition, if that is what it wants to do, is 
simply to vote against the bill, or whichever proposal is in the amendment. However, members opposite seem to 
think that they need to micromanage the administration of the Department of Corrective Services. The attitude of 
the government is that a young person aged 16 or over�let us not have any more of this �child� stuff�who 
commits grievous bodily harm�for example, under section 297�should go to jail. There might be one or two 
examples of that, or three or four, or however many. A small number of examples per annum might come under 
the purview of these amendment provisions and cop a three-month mandatory jail sentence. I suspect that most 
of them would go to jail anyway under the current provisions. We are talking about a minuscule imposition on 
the Department of Corrective Services, and it is up to the department to manage it. It is certainly not up to 
members here to try to micromanage from the opposition benches.  

Hon Adele Farina: You would ask the same questions if you were sitting on this side of the house. 

Hon SIMON O�BRIEN: Would we, indeed? I do not think so. 

Hon Jon Ford: We would do a better job. 

Hon SIMON O�BRIEN: That remains to be seen. I do not know whether this sort of information can be 
conjured up on a whim. Has it been asked for before in briefings? I do not know, but I suspect that it has not. 
However, come 7.30 pm, when you resume the chair, Madam Deputy Chair, it will be time to put up or shut up 
for members opposite.  

Sitting suspended from 6.00 to 7.30 pm 

Hon SUE ELLERY: Before the dinner break, and before we were subject to a little lecture on how we should 
move forward, I had asked whether the parliamentary secretary would be able to provide any information about 
the impact on the corrective services component of the expected intake of a greater number of juveniles if these 
mandatory sentencing provisions are rolled out. 

Hon MICHAEL MISCHIN: No.  

Hon SUE ELLERY: Well, the parliamentary secretary can choose to ignore me; or he can say that he does not 
have the information, or he can say that he does. 

Hon MICHAEL MISCHIN: I do not have the information, nor is it relevant to the amendment that is proposed, 
which seeks to delete those clauses entirely. 

Amendment put and a division taken, the Deputy Chairman (Hon Helen Morton) casting her vote with the noes, 
with the following result � 
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Ayes (11) 

Hon Helen Bullock Hon Sue Ellery Hon Lynn MacLaren Hon Alison Xamon 
Hon Robin Chapple Hon Adele Farina Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Jon Ford Hon Giz Watson  

Noes (16) 

Hon Liz Behjat Hon Phil Edman Hon Nick Goiran Hon Norman Moore 
Hon Jim Chown Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Peter Collier Hon Donna Faragher Hon Col Holt Hon Simon O�Brien 
Hon Mia Davies Hon Philip Gardiner Hon Michael Mischin Hon Ken Baston (Teller) 

            

Pairs 

 Hon Ljiljanna Ravlich Hon Wendy Duncan 
 Hon Ken Travers Hon Nigel Hallett 
 Hon Matt Benson-Lidholm Hon Max Trenorden 
 Hon Jock Ferguson Hon Robyn McSweeney 
 

Amendment thus negatived.  
Hon MICHAEL MISCHIN: I move � 

Page 2, lines 13 to 16 � To delete �by a young person (as defined in the Young Offenders Act 1994 
section 3) in prescribed circumstances, then, notwithstanding that Act� and insert �  

in prescribed circumstances by a person who has reached 16 but not 18 years of age, then, 
notwithstanding the Young Offenders Act 1994 

Hon GIZ WATSON: It seems to me that this amendment is an admission by the government that there should 
be some differentiation between the treatment of young people and the treatment of adults. We therefore thank 
the government for this amendment. Indeed, we have been lobbying very hard, as members will know, for 
changes to be made to remove juveniles from this legislation. However, it should be noted that it is a fairly 
arbitrary decision to make a differentiation between those juveniles who are over the age of 16 but have not yet 
reached the age of 18, and those juveniles who are under the age of 16. It is debateable at what point a person 
should be deemed to be more responsible and, therefore, in the government�s eyes, deemed to be subject to these 
mandatory provisions, as opposed to a person who is younger. Therefore, I think this amendment is some 
admission by the government that there is something very offensive about applying these provisions to juveniles 
who are under the age of 16. We agree that there was something very offensive about that. But I still believe that 
making this differentiation really does make a nonsense of legislation of this type. Either we leave in the 
discretion or we do not. This sort of cut-off point of 16 years of age seems to be an admission that certainly 
younger people should not be subject to this sort of legislation. Again, the Greens (WA) congratulate the 
government for coming to that changed position. But we are still deeply concerned that this legislation will apply 
to people who might well be judged to be immature. As we know, people�s behaviour, especially that of young 
men of 17 years, can be variable, regardless of whether they are mature and understand the repercussions of their 
choices or whether they do not, which is exactly the reason the Greens say we need a judicial process to weigh 
up those factors. That is exactly why we usually have legislation that is cast in that fashion. We will vote in 
support of this amendment but will continue also to argue that the legislation in total is fundamentally flawed 
because it removes judicial discretion.  

Hon SUE ELLERY: It is disappointing to the Labor Party that the amendment moved by Hon Giz Watson to 
ensure that mandatory sentencing provisions of this bill do not apply to all children was not agreed to. 
Nevertheless, the will of the chamber on this issue is clear. I am pleased there were people inside the government 
parties who felt just as strongly about the impact that legislation such as this could have on young people and 
who did their own form of agitating inside their party forums to ensure that the government moved an 
amendment in the terms we see before us now. As will Hon Giz Watson, we will support the amendment, but we 
remain concerned that it seems to us that a fairly arbitrary line has been drawn.  

I invited the parliamentary secretary during debate on the short title, and, from my recollection, during my 
second reading contribution�and I issue the invitation again�to demonstrate what evidence he has to support 
that this is where the line should be appropriately drawn. I agree with Hon Giz Watson that it is arbitrary. If he is 
arguing the case around the kind of damage that can be caused to a public officer because of the size of an 
adolescent boy, for example, depending on the physical characteristics of the boy, we could argue the same 
position for a 14 or 15-year-old boy as for a 16 or 17-year-old boy. I issue the invitation again; not to hold up the 
debate, as was suggested previously. I am interested in the reasoning behind where this line has been drawn.  
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Hon ADELE FARINA: I understood that the Leader of the Opposition asked a question and it is customary that 
the parliamentary secretary provide an answer to questions when they are asked in this forum. I would appreciate 
hearing the parliamentary secretary answer the Leader of the Opposition�s question.  

Hon MICHAEL MISCHIN: I did not understand it to be a question; simply an expression of interest. 

Hon SUE ELLERY: This does not need to take so long. I issued an invitation and I ask the parliamentary 
secretary now�I will use the word �ask� rather than �invite�, or to make it clearer, if that is what he wants, but 
it is not necessary for me to repeat myself�to demonstrate what evidence the government relied on to determine 
that it was appropriate to draw the line at an age over 16 years rather than at any other age.  

Hon MICHAEL MISCHIN: There are a number of considerations. Firstly, all the ages in the Criminal Code, 
even in the Young Offenders Act, are arbitrary. The fact that we regard people the age of 18 and over as adults 
and therefore fully criminally responsible and subject to adult laws and adult punishments is arbitrary. Some 
might argue that, as children are maturing earlier, growing faster and becoming physically larger, they ought to 
be held responsible at even a younger age, but that is a debate for another time. A decision has been made to 
draw the line at 16 and above. Under the Young Offenders Act children the age of 16 and above are liable to 
imprisonment. It seems like a sensible line to draw. They are already subject to mandatory terms of 
imprisonment or detention under section 401 of the Criminal Code. They are already the subject of mandatory 
terms of detention or imprisonment for murder. It would be silly to suggest that, just because someone is under 
18 and over 16 he could not commit a serious offence. These offences focus on the harm that is done against 
public officers acting in the execution of their duty to try to protect members of the community from criminals. 
That is as sensible a line as any to draw. We expect that the vast majority will be over the age of 16 and, 
hopefully, if the legislation works the way we intend it to work, the number actually imprisoned will be very, 
very low because they will be deterred from doing harm to public officers. That is the point of it.  

Hon ADELE FARINA: I understand that, earlier, the parliamentary secretary said 21 juveniles had been 
charged under section 297 of the Criminal Code, and 15 of those were 16 and 17-year-olds. Can he please tell 
me how many were actually convicted?  

Hon MICHAEL MISCHIN: I understand that of those 21, 33 per cent were sentenced to detention for doing 
grievous bodily harm. As I pointed out before, we cannot differentiate between grievous bodily harm done to 
public officers in the execution of their duty or simply grievous bodily harm to others. Thirty-three per cent of 
those 21 were sentenced to detention. It could be that more of them were convicted but not sentenced to 
detention because there is no mandatory term at this stage.  

Hon ADELE FARINA: Of those 33 per cent, how many were sentenced to detention and what was the period 
of the detention?  

Hon MICHAEL MISCHIN: I do not know.  

Hon ADELE FARINA: Madam Chair, can I ask that you leave the chair until the ringing of the bells so that we 
can find out this information? It is pertinent to the bill we are debating. Time and again, when we have tried to 
get information on this bill, we have been stonewalled by the parliamentary secretary avoiding answering 
questions, or he tells us that he simply does not have the information to hand. Clearly, this information was 
considered at the time the government put together the policy and formulated this bill to present to this chamber. 
I do not think it is unreasonable that that information be made available to us when considering the bill.  

The DEPUTY CHAIRMAN (Hon Helen Morton): It is not necessary to leave the chair. The parliamentary 
secretary can give an undertaking to find that information or we could postpone the clause. 

Hon MICHAEL MISCHIN: As far as we are concerned, the number of people being imprisoned for particular 
offences is irrelevant. The question is whether there should be a mandatory term of imprisonment for a category 
of juvenile aged between 16 and 18 who has committed grievous bodily harm against a public officer. How 
many there are is irrelevant to the question of principle and whether this bill is properly drafted and whether it 
achieves that end that the government is seeking to achieve. That has all been debated in the second reading 
debate.  
Hon ADELE FARINA: It does become relevant when the parliamentary secretary makes statements such as, 
�We don�t expect that there will be many juveniles imprisoned as a result of the introduction of these laws.� I am 
glad the parliamentary secretary holds that belief. I would like to hold that belief too. Therefore, I am asking the 
parliamentary secretary to present the information to this chamber and the basis upon which he has formed that 
belief. I do not think it is unreasonable for that to be shared with members of this chamber.  
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Yet again, it seems that we will get nowhere with any questioning. Consideration of this bill is being delayed 
because we are not getting any responses to questions. When we were sitting on the government benches there 
was no way we would have got away with what is going on now. It is disgraceful. It shows an amazing amount 
of arrogance to be this dismissive of legitimate questions that are being asked. It is also a contempt of 
Parliament. The parliamentary secretary is holding this Parliament and everybody in it in contempt by the way 
he is behaving. 
Hon Simon O�Brien: Who are you addressing your remarks to? 

Hon ADELE FARINA: I am addressing my remarks to the Deputy Chair, as I am required to. As the 
parliamentary secretary would be aware, Australia is a signatory to the Convention on the Rights of the Child. 
Article 1 of that convention states that a child means every human being below the age of 18 years. It seems that 
we are now making an arbitrary decision that a child will be someone under the age of 16 years rather than 18 
years. Does the state government intend to petition the federal government to withdraw its signature from the 
Convention on the Rights of the Child?  

Hon MICHAEL MISCHIN: Not to my knowledge.  
Hon ADELE FARINA: Is it the position of this government that it has absolutely no regard for Australia�s 
obligations as a signatory to the Convention on the Rights of the Child?  

Hon MICHAEL MISCHIN: The Western Australian government does have regard to the convention but our 
obligation is to propose laws for the peace, order and good government of Western Australia. That is not 
something that we have abrogated to the United Nations or any other foreign government or organisation.  

Hon ADELE FARINA: Maybe the parliamentary secretary can explain to me what this government believes its 
obligations are when it signs a treaty. Countries sign these international treaties on the basis of adhering to the 
articles that form part of these treaties. While the amendment that is currently before the house is an 
improvement on what was initially in the amendment bill, there is no way that it goes to the full extent of 
observing article 1 of the Convention on the Rights of the Child. I would like the parliamentary secretary to 
explain to me how this government has formed the view that this amendment conforms with article 1 of the 
Convention on the Rights of the Child.  
That was a direct and very clear question to which I would like an answer. This government is standing before us 
telling us that it endorses and takes seriously its responsibilities as a state of Australia and Australia�s obligations 
as a signatory to the Convention on the Rights of the Child. How does the parliamentary secretary reconcile his 
belief that the government takes this convention seriously and that it is the government�s obligation to adhere to 
article 1 of the Convention on the Rights of the Child when it introduces this amendment that is clearly at odds 
with article 1 of the Convention on the Rights of the Child?  

Hon MICHAEL MISCHIN: That is an assertion; that is not a question. If it is intended to develop that 
further�I hope it is not, because it is irrelevant to this debate�the member needs to identify which parts are 
supposed to contravene that article. I will not talk in a vacuum, answer questions in a vacuum or answer 
statements in a vacuum. 
I have already said that the Western Australian government will be making decisions as to the laws it passes 
based on its consideration of what is for the peace, order and good government of this state. There may be 
international conventions that are signed by the federal government but not the Western Australian government. 
It will take those into consideration. We are proposing an amendment that relieves juveniles under the age of 16 
years from the operation of this mandatory sentencing legislation and that is as far as we are prepared to go. The 
terms that are proposed for detention and imprisonment are in the order of only three months. It may very well 
be that if an offence is committed that is serious enough, the juvenile will be sentenced to a much greater term as 
the court thinks fit.  
Hon ADELE FARINA: I find it extraordinary that someone can stand up and say that Australia signed the 
treaty on the Convention on the Rights of the Child, not Western Australia, and, therefore, we have no 
responsibilities or obligations in relation to that. The parliamentary secretary has to be joking. He cannot 
seriously stand in this place and sprout this rubbish. Western Australia is a state of Australia. In signing the 
Convention on the Rights of the Child, Australia has an obligation to ensure that the states and territories within 
Australia comply with the obligations under that treaty. The commonwealth government established the 
Australian Human Rights Commission to ensure compliance by the states with these obligations � 

Hon Michael Mischin: Which obligations? 

Hon ADELE FARINA: All of the obligations in all the treaties we signed. I just read them out. The government 
is now arbitrarily deciding that the age of a child is determined to be 16 years whereas it is recognised in the 
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Convention on the Rights of the Child that it should be 18 years. It is arbitrarily making these decisions, and the 
parliamentary secretary is not providing this house with any empirical data on which he bases this assumption 
that at the age of 16 a person automatically becomes an adult rather than at the age of 18. I find it quite 
laughable.  
When we were debating the gay and lesbian bill in this chamber, member after member of the then opposition, 
now government, explained to us that there was no way that a person aged 16 could consent to sexual relations. 
Now they are telling us that a child aged 16 can be thrown in jail and has the capacity to make decisions about 
his or her conduct. Not that long ago we were told that at the age of 16 a person could not possibly consent to 
sex; it was impossible for them to do that and they did not have the mental capacity to do it. Now government 
members are telling us that a person aged 16 does have the mental capacity to make these decisions and make 
them on the spur of the moment and therefore they should be judged as adults and sentenced to jail as adults, 
despite the fact that they are only 16 years old. That is fine�they have changed their minds, but they should tell 
us on what basis they have changed their minds.  

Hon MICHAEL MISCHIN: It is impossible, with respect, to answer that sort of nonsense. For a start, nowhere 
have I said, and nowhere in the legislation does it say, that the majority age has dropped from 18 to 16. Premise 
number one fails. Premise number one is a nonsense. Premise number two�we are not saying suddenly that 
anyone of the age of 16 is criminally responsible. Section 29 of the Criminal Code has said that for as long as I 
remember. In fact, it says that anyone over the age of 14 is criminally responsible and anyone over the age of 10 
is criminally responsible. The premises on which that argument has been based are simply a nonsense. It is 
simply intended to delay the question of whether this amendment is being supported or disputed by the 
opposition.  
Hon JOCK FERGUSON: I understood the parliamentary secretary to say that certain conventions to which 
Australia is a signatory were taken into consideration when forming an opinion on the age issue. Would the 
parliamentary secretary tell me which conventions were taken into account?  

Hon MICHAEL MISCHIN: I do not recall saying that. I would have thought that the government would have 
had regard to the principles of the Young Offenders Act; it being a statute of the state and of which we have 
cognisance and have decided, notwithstanding that act as the amendment says, that the law will be changed in 
the manner that we propose. This is a futile argument. The question really is whether the government�s proposed 
amendment to exclude juveniles under the age of 16 is being supported. That is the real question that needs to be 
decided at this point.  

Hon ADELE FARINA: Perhaps the parliamentary secretary could explain to the chamber why the government 
is not excluding 16 and 17-year-olds also from the application of these laws, considering that they are also 
juveniles.  
Hon MICHAEL MISCHIN: I have already answered that question.  

Hon ADELE FARINA: I ask that the parliamentary secretary indulge me and answer that question again.  

Hon GIZ WATSON: As we are dealing with the question of what is being considered in this clause, I need 
some clarification. We did finally understand that the Commissioner for Children and Young People had 
expressed a view about this issue of juveniles, and I am glad that came to light in the debate. I am interested to 
know whether the views of the assistant commissioner of Aboriginal justice were sought on this matter, 
considering it is most likely to impact upon Aboriginal juveniles more than anybody else in this state.  

Hon MICHAEL MISCHIN: Sorry; I missed the question.  

Hon GIZ WATSON: I asked whether the assistant commissioner of Aboriginal justice has been consulted with 
regard to this aspect of the bill.  

Hon MICHAEL MISCHIN: I do not recall saying that the views of the Commissioner for Children and Young 
People were obtained. I recall a question being asked in question time about whether her views had been sought. 
The answer, as I recall, was along the lines of no, because of the time constraints, but her position on this sort of 
thing would be known. As for the �  

Hon Giz Watson: The commissioner of Aboriginal justice.  

Hon MICHAEL MISCHIN: Sorry; I have not heard of that position.  

Hon Giz Watson: The Department of Corrective Services has an assistant commissioner of Aboriginal justice, 
who is Neil Fong.  

Hon MICHAEL MISCHIN: He is the assistant commissioner in the office responsible for Aboriginal justice of 
the Department of Corrective Services, I believe.  
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Hon Giz Watson: That is correct. There are two Neil Fongs, but this is not the Neale Fong who was previously 
in the health department.  

Hon MICHAEL MISCHIN: As far as I am aware, he has not been spoken to.  

Amendment put and passed. 
The DEPUTY CHAIRMAN: The next amendment on the supplementary notice paper is 2/4. Does Hon Giz 
Watson propose to move it? 

Hon GIZ WATSON: That was, I guess, a fallback position if other matters did not gain support. I will not be 
seeking to move that amendment. However, I will move the next amendment in my name on the supplementary 
notice paper, which is amendment 3/4. I move � 

Page 3, lines 1 to 4 � To delete the lines. 

This amendment is very similar to one we debated earlier today. Again, it removes the application of this bill to 
juveniles. It is worth noting that because this particular amendment deals with section 318 of the Criminal Code, 
this is in regard to bodily harm rather than grievous bodily harm. It is the lesser of the two offences. Therefore, 
we argue that, in this case, it should not apply to juveniles at all. This amendment would remove the application 
to juveniles in total.  

Hon ADELE FARINA: I ask the parliamentary secretary whether he will provide the chamber with information 
about the number of juveniles who have actually been charged under section 318 of the Criminal Code for 
offences against police officers and how many of those received a term of imprisonment.  

Hon MICHAEL MISCHIN: I do not have that information at this time. We are dealing with an amendment to 
section 297 of the code, and whatever happens under section 318 is irrelevant.  

Amendment put and negatived.  

Hon ADELE FARINA: I think I got confused. Where are we at?  

Hon GIZ WATSON: I was speaking to the wrong amendment; that is why there was some confusion about 
where we are at. We were not dealing with an amendment to section 318.  

The DEPUTY CHAIRMAN (Hon Helen Morton): We were dealing with an amendment to delete lines 1 to 4 
on page 3.  

Hon GIZ WATSON: It would have been a consequential amendment to the amendment that I moved earlier. 
That is why it is irrelevant. It falls away.  

Hon MICHAEL MISCHIN: I move � 

Page 3, line 6 � To delete �and subsection (5) does not apply� and insert � 

by a person who has reached 18 years of age 

Hon GIZ WATSON: The Greens (WA) are happy with this amendment. Obviously, it follows the amendment 
moved earlier by the parliamentary secretary, which we just supported. It is logical that this amendment follows 
and we will support it.  

Amendment put and passed. 

Hon SUE ELLERY: I move � 

Page 3, lines 6 and 7 � To delete �and subsection (5) does not apply, then, notwithstanding any other 
written law� 

I seek leave to alter the amendment by removing certain words so the amendment reads � 

Page 3, line 7 � To insert the words �notwithstanding any other written law�. 

Amendment, by leave, altered. 
Hon SUE ELLERY: To a certain extent, the house has debated this principle. �Notwithstanding any other 
written law� refers to the provisions of the Young Offenders Act. 

Hon MICHAEL MISCHIN: Subclause (7) deals with adult offenders. The words that the member is seeking to 
add are already there. The clause reads � 

If the offence is committed in prescribed circumstances � 

To wit, against a public officer who is a police officer by a person who has reached the age of 18 years � 
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notwithstanding any other written law, the court sentencing the offender � 

Must impose minimum terms. It does not apply to juveniles. 

Hon SUE ELLERY: I thank the parliamentary secretary and the Clerk for their assistance and I withdraw my 
amendment on the amendment. 

Amendment, by leave, withdrawn.  
Hon SUE ELLERY: I move � 

Page 3, line 10 � To insert after �months� �  

, unless �  

(i) that sentence would be clearly unjust given the circumstances of the offence 
and the person; 

(ii) the person�s criminal record indicates that they are unlikely to be a threat to 
the safety of the community; 

(iii) the imposition of a term of imprisonment would not act as a general 
deterrent; 

(iv) a term of imprisonment would be contrary to the public interest; 

(v) the court has afforded the victim of the offence an opportunity to make 
submissions either personally or in writing as to whether a term of 
imprisonment should be imposed; and 

(vi) the court has given written reasons why a term of imprisonment was not 
imposed 

I have moved my amendment because I do not think we have debated this issue. This amendment would give the 
court limited discretion in certain prescribed circumstances when a mandatory sentence would be �manifestly 
unjust�; that is the shorthand that has been used to describe the debate on these words. The amendment 
recognises the court�s capacity to impose a mandated sentence. However, in particular circumstances when it 
would be clearly unjust to impose a mandatory sentence, given the circumstances of the offence and of the 
person, and the criminal record indicates that the offender would be unlikely to be a threat to the community, 
when the imposition of a term of imprisonment would not act as a general deterrent, and when a term of 
imprisonment would be contrary to the public interest and the court has afforded the victim of the offence an 
opportunity to make submissions either personally or in writing as to whether a term of imprisonment should be 
imposed and the court has given written reasons why a term of imprisonment was not imposed, the court would 
have the discretion to apply the mandatory sentencing provisions. The reason that we are seeking to have this 
very prescribed list of provisions included in the legislation goes to the circumstances that have been canvassed 
already in the public debate on this legislation. An example has been used of a mentally ill person who commits 
an offence but for whom a mandated prison sentence would be clearly unjust. I think an example might have 
been used publicly in the debate earlier this year of a young person who is over 16 years old but is under 18 and 
who, in all other normal circumstances, had never done anything to constitute this kind of offence previously. He 
found himself in a situation whereby he hit out and did something uncharacteristic. A mandatory prison sentence 
would be clearly unjust in that case. The most pertinent example is of a mentally ill person. We ought to respect 
the court�s capacity to understand the message that is being sent by the rest of the provisions of this legislation 
and recognise that from time to time there are exceptional circumstances when it would be manifestly unjust to 
apply the provisions of mandatory sentencing. We recognise the government�s mandate to put in place 
provisions to fulfil the promises it made during the election campaign. When this bill is passed�I am presuming 
what the will of the house will be�the rest of the provisions of the bill make it clear to the judiciary what 
Parliament�s view is about serious offences against a public officer. It is our view that we should not hamstring 
the judiciary so as to give it no ability to consider what might be exceptional or extraordinary circumstances. The 
message from the legislation is clear about the direction the Parliament wants the courts to take. Is it our right to 
say that under no circumstances can the court consider whether there are any exceptional circumstances that 
should be taken into account when determining whether a mandatory sentence should be imposed? 

I am sure that everyone has considered that this is not a step to be taken lightly. The legal profession has 
responded to this legislation by expressing its concern about what it considers to be the overlap between the 
separation of powers. It is right for Parliament to send a clear message to the judiciary about the direction we 
think, on behalf of Western Australians, that it needs to take when sentencing. However, is it right for us to say 
that the judiciary can never consider exceptional circumstances? The Labor Party does not think that is right. 
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That is why we have proposed that in these very prescribed circumstances, the court has the power to determine 
whether, if when all these circumstances are met, there is an exceptional reason why the judiciary ought not 
apply what we intend in respect of mandatory sentencing. I ask the house to give serious consideration to 
whether it is right for us to tell the judiciary that we know in advance that there will never be a case that comes 
before it that could constitute exceptional circumstances. Do we have the capacity to make that decision for the 
courts in advance? I do not think we can. I think we can put in place these words that, in a very prescribed way, 
set out in these circumstances�and in these circumstances only�that the court has the power to determine 
whether applying the terms of the mandatory sentencing provisions would be manifestly unjust in this case�and 
in this case only�on a case-by-case assessment. That is what I ask the house to consider.  

Hon MICHAEL MISCHIN: A couple of points need to be made about that, if only to avoid some confusion. 
This amendment seeks to introduce something less than mandatory imprisonment�which is the whole point of 
this bill�that will apply to adults aged 18 and above, but will not apply to juveniles between the ages of 16 and 
18. Quite apart from the philosophy of the bill in the first place, the government opposes any watering down of 
the mandatory sentencing provisions. If this amendment were to succeed, it would introduce a bizarre situation, 
such that if an 18-year-old assaulted a police officer, the judge would have regard to the several circumstances 
set out in this proposed amendment, but a perpetrator under the age of 18 would be detained or imprisoned for a 
minimum of three months. That is something that the government cannot agree to. It would be stupid. 
Hon ADELE FARINA: Having heard the parliamentary secretary�s words, I ask: would the parliamentary 
secretary and the government feel more comfortable if we were to move an amendment to ensure that that 
discretion was available for all people captured by this bill�that is, people from the age of 16 years and above? 
It seems that the parliamentary secretary�s only reason to oppose this amendment is that that discretion would 
not apply to 16 and 17-year-olds and that that would be manifestly absurd. I tend to agree with him�that is on 
the record now! If that is the only basis on which the government opposes this amendment, let us change the 
amendment to ensure that it will apply to everyone captured by this bill�namely, anyone aged 16 and above. I 
ask the parliamentary secretary to respond about whether such an amendment would be acceptable to the 
government. If such an amendment is not acceptable, I ask him to explain in detail the reasons this government 
does not believe it should pass legislation that is fair and just. 

Hon SUE ELLERY: To take up the point raised by my colleague Hon Adele Farina, it seems to me that the 
parliamentary secretary has two issues. The first is the technical effect of this amendment, which would have it 
apply to one category of offenders and not to another. As suggested by Hon Adele Farina, if that is the only 
objection, technical mechanisms are available to the house to deal with that. We could move another 
amendment. If we have gone beyond the point where that amendment neatly fits, we can, as we have done in the 
past, by agreement recommit certain clauses, allowing us to revisit the issue if the argument is�albeit I do not 
think this is the case�one of technical effect. However, I think the substantive argument is whether the 
government will accept that it is reasonable to give the courts the power in exceptional circumstances to consider 
whether it is manifestly unjust to apply the provisions of mandatory sentencing. If the committee accepts that 
principle, a couple of technical mechanisms are available to ensure that the amendment applies consistently 
across all the categories affected by the legislation. However, the substantive issue here is whether there is 
agreement that it is reasonable for us to say we cannot in good conscience predict every set of circumstances that 
will come before the courts and so we ought to provide a very tight, a very narrow and a very prescribed set of 
circumstances in which the court can say that it would be manifestly unjust to apply mandatory provisions. If 
there is agreement on that principle, it is possible to fix the technical defect that I thank the parliamentary 
secretary for drawing to my attention.  

Hon MICHAEL MISCHIN: Firstly, no, it is not the only reason. Secondly, it is not technical; it is substantive 
in that the problem arises from the abandonment of an earlier proposed amendment. Thirdly, the whole point of 
this legislation, as was exposed during the course of the second reading speech and debate, is that it is intended 
to provide a mandatory term of imprisonment for certain categories of offenders, and the government does not 
support any qualification of that. 
Hon SUE ELLERY: I thank the parliamentary secretary for his answer. The government�s position is clear on 
the substantive issue. For the public record, for anybody reading this debate in future, I want to make the 
opposition�s position clear. If anyone, by way of a drafting error on the part of the opposition or amendments 
that were before the chamber but not proceeded with earlier during today�s debate, were to form the view that it 
is the opposition�s opinion that provisions about manifestly unjust circumstances should not apply to everybody 
covered by this legislation, I want to correct that view now. It is the Labor Party�s view that the now-debated 
provisions to give the court the capacity to determine in a particular set of circumstances whether it would be 
manifestly unjust to apply a mandatory sentence should apply to everybody captured by this legislation. Putting 
that to one side, the substantive issue, as I understand the position from the parliamentary secretary, is that the 
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government believes that we cannot sit here and predict with our hands on our hearts that there will never be a 
set of circumstances before the court in which a reasonable person would take the view that it would be 
manifestly unjust to proceed with a mandatory sentence. I think that is an extraordinary decision for a 
government to make. It is extraordinary for a Parliament to give away its capacity to ensure that the court has the 
full range of tools needed to issue justice. I understand from the parliamentary secretary�s response that the 
government will not�to paraphrase him�consider giving the courts the capacity to determine, in all of the 
circumstances that will come before them but that are not before us now, that it would be manifestly unjust to 
implement a mandatory sentence. The government believes that to agree to this amendment would be to do less 
than provide mandatory sentencing and the government will not, to paraphrase the parliamentary secretary, agree 
to that. However, I want it clearly on the record that the Labor Party thinks it extraordinary to form the view that 
the chamber knows and can predict all of the circumstances that will come before the courts, and that members 
can, hands on hearts, say that there will never be a set of circumstances in which the court can consider that it 
would be manifestly unjust to proceed with a mandatory sentence. The Labor Party will pursue this amendment. 
If it were the will of the chamber to accept this form of words, the will would be there to apply it to everybody 
captured by this bill. I do not think that we need to tie ourselves up in an argument about whether the amendment 
is possible, because with the will of the chamber, anything is possible to ensure better drafting of legislation. 
Nevertheless, we will proceed with the amendment. We think it important that members recognise that from time 
to time and in exceptional circumstances there will be occasions when, because of circumstances that we cannot 
predict now, the court will be in a position in which all reasonable evidence will lead it to say that it would be 
manifestly unjust to proceed with a mandatory sentence.  

Hon GIZ WATSON: The Greens (WA) support this amendment and concur with the points made by the Leader 
of the Opposition.  

Amendment put and a division taken, the Deputy Chairman (Hon Helen Morton) casting her vote with the noes, 
with the following result � 

Ayes (11) 

Hon Helen Bullock Hon Sue Ellery Hon Lynn MacLaren Hon Alison Xamon 
Hon Robin Chapple Hon Adele Farina Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Jon Ford Hon Giz Watson  

Noes (16) 

Hon Liz Behjat Hon Phil Edman Hon Nick Goiran Hon Norman Moore 
Hon Jim Chown Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Peter Collier Hon Donna Faragher Hon Col Holt Hon Simon O�Brien 
Hon Mia Davies Hon Philip Gardiner Hon Michael Mischin Hon Ken Baston (Teller) 

            

Pairs 

 Hon Ljiljanna Ravlich Hon Robyn McSweeney 
 Hon Ken Travers Hon Nigel Hallett 
 Hon Matt Benson-Lidholm Hon Wendy Duncan 
 Hon Jock Ferguson Hon Max Trenorden 

Amendment thus negatived. 
Hon KEN TRAVERS: Proposed subparagraph 8(a)(iii) refers to security officers as defined in section 3 of the 
Transport Authority Act 2003. The parliamentary secretary will recall that during debate on clause 1, I raised an 
issue that by this stage I had hoped that either the parliamentary secretary or the Minister for Transport could 
advise which officers within the Public Transport Authority are likely to be authorised under section 3 of the 
Public Transport Authority Act. Is it purely security officers who are directed employed by the PTA or does it 
include security officers who provide security on the buses or revenue protection officers who provide some 
form of security on the trains and whether bus drivers can be authorised under this? 

Hon MICHAEL MISCHIN: I can say with confidence that bus drivers would not be covered by this. I do not 
know what a revenue protection officer is, but I believe the Minister for Transport may be able to provide some 
assistance.  

Hon KEN TRAVERS: Before the minister gives us that answer, I point out that when one travels on the train, it 
is difficult to tell who is a revenue protection officer, who would be employed through a private security 
company to operate on the trains, and who is a transit security officer. In fact, the only way a passenger can tell 
is to look at their uniforms and read the very small badges that are identical except that one reads �revenue 
protection officer� and one �transit security officer�. In the public�s mind, they are one and the same. I 
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understand the parliamentary secretary�s confusion, but that is why it is important for members in this place to 
understand who is likely to be an authorised officer. I raised this issue over two weeks ago and I would have 
expected by now that the parliamentary secretary or the Minister for Transport would be able to answer this very 
important question.  

Hon SIMON O�BRIEN: Proposed subparagraph (8)(a)(iii) refers to a security officer as defined in the Public 
Transport Authority Act 2003, section 3. For the record, that definition says that the meaning given to a security 
officer in section 56(2) of that act. Let us get these things in order because it is a little convoluted to get there, 
but we will define it shortly. Section 56(2) of the Public Transport Authority Act 2003 states that the chief 
executive officer may in writing designate a person employed by the authority to be a security officer for the 
purposes of this act. That is where we arrive at the officer who is contemplated under the bill that is before us, 
which is a person, designated in writing by the CEO, who is employed by the authority to be a security officer 
for the purposes of this act. An exception that is given in section 56(3) reads � 

In subsection (2) � 
person employed by the Authority does not include a person referred to in section 10(2) or (3). 

That puts the definition beyond doubt. Those provisions in section 10 of the Public Transport Authority Act 
2003 relate to persons engaged under contract or on a casual employment basis or under an arrangement by the 
authority to some other party to make services of a person employed by another person who is someone not 
employed by the Public Transport Authority. Those are the convoluted things that we need to have regard for.  

To come back to the simple answer to the member�s question, a �security officer� as defined in section 3 of the 
Public Transport Authority Act 2003, and as mentioned specifically in this provision of the bill, is a security 
officer who is an employee of the PTA. It is the type of person whom we would refer to colloquially as a PTA 
transit guard. It is not a contractor. To give an example, the member mentioned people who are engaged in 
revenue collection or ticket inspection duties. It must be an employee of the authority. 

Hon KEN TRAVERS: I thank the minister for that answer. The reason I asked that question is that it raises an 
interesting issue about where the boundaries are drawn in these circumstances. A range of people have been 
employed to provide security on our train services, and also on our bus services. I am still not exactly sure what 
the new arrangements are for providing protection on our buses, but certainly the existing�and the previous�
security that is provided on our buses is provided through a private contractor. I am wondering whether the 
government intends to employ people directly to provide those services.  

That brings me to an interesting issue that I want to raise. I will not go into the detail now, but during the 
adjournment debate I might make some further comments �  

Hon Simon O�Brien: Whenever that occurs! 

Hon KEN TRAVERS: Yes. Recently when I was at Perth Railway Station waiting to catch a train home one 
evening, I stayed to watch an altercation that was occurring on the platform. It started when the revenue 
protection officers wrote out a ticket for someone. I do not want to delay the debate, but I must say that I think 
there is a need to provide additional training for security officers.  

Hon Simon O�Brien: Which security officers? 
Hon KEN TRAVERS: Both. That is what I am about to say. It started when the revenue protection officers 
wrote out a ticket for someone. The situation became aggravated, and they called for assistance from the transit 
security officers. This was at Perth Railway Station, as I have said, so those officers were available fairly 
quickly. The transit security officers then took over the situation. I think that the way in which they responded to 
the situation was overly aggressive. In fact, their whole body language was quite aggressive. I sat and watched it, 
and it actually inflamed the situation.  

Hon Simon O�Brien: Again, which officers? 
Hon KEN TRAVERS: These were the transit security officers. It started when the revenue protection officers 
probably inflamed things a bit in the way they handled the situation. If they had been better trained and had 
handled the situation differently, it might not have escalated to the point that it did. The transit security officers 
escalated it again. One of the officers got up really close to the person, and his body language was quite 
aggressive. As anyone who has done any training in this area would know, that is not the way to diffuse a 
situation. They then sought to arrest this guy, and he got quite aggressive. I do not in any way condone people 
striking out. I do not know whether this person actually ended up hitting someone, but two police officers then 
came in to assist with the arrest of this person. What concerns me is that various people in that hierarchy were 
assaulted during that altercation. Those assaults were of a minor nature. Under this legislation, the police officers 
and the transit security officers would be protected, but the revenue protection officers would not be protected. 
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They might be protected under the prosecution guidelines that were tabled by the parliamentary secretary earlier. 
I do not know. I make that comment just as an aside. My point is that there is a need for a significant increase in 
the level of training of these officers. I do not think it is our intention that people be put in prison unnecessarily. 
We should be trying to avoid putting people in prison. Having said that, if someone strikes another person and 
hurts that person, I come from the school that says that person deserves to go to jail. This was a very interesting 
situation.  

Just to touch on the bus security officers, they are the first port of call for security on our buses and at our bus 
stations. I am intrigued to know why bus drivers will not be covered under this legislation. Perhaps the chief 
executive officer of the PTA could be given the power under the PTA act to appoint bus drivers as security 
officers. That would ensure that they were covered by this legislation. I am interested in some comment from the 
minister about that matter. I raise that issue because it highlights some of the complexities of this legislation. It 
also highlights the decision by the government to go back on its original commitment to protect all public 
officers. Even though the officers I have talked about tonight are employed under contract, they should still be 
covered under the definition of �public officer�. I put it to this place that as we consider this legislation, it is 
important to think about the real-life circumstances of the people who will and will not be covered under this 
legislation.  

Hon SIMON O�BRIEN: Two issues arise here. I know that we want to make progress on this bill, but the 
member has raised some very important matters. I will touch first on some matters that are directly related to the 
bill. The other matters that the member has raised are obliquely related to the bill, and if we can perhaps continue 
some of that discussion out of session, I will be more than happy to do that. I believe that we need to search for a 
bipartisan approach to some of these matters. The member has touched on some matters that do need to be 
handled sensitively. Perhaps I will seek to engage with the member at another time and in another place; and, if 
he is not satisfied with that, this place provides a public forum, and there are also other public forums that he can 
use to discuss this matter. 

Hon Ken Travers: I am more than comfortable with that. I just wanted to put it on the record. I do not intend to 
prolong this debate any further. 

Hon SIMON O�BRIEN: I do not want to prolong it, either.  

Hon Sue Ellery: Then why not get on with it? 

Hon SIMON O�BRIEN: I am just responding to what the member has said.  

Hon Sue Ellery: I was being flippant! 

Hon SIMON O�BRIEN: Sorry. 

The other matter the member raised, and which is, of course, directly relevant to this bill, is why some categories 
of officer are included and others are not included. This goes back to a matter that was touched on in the second 
reading debate. This matter will also be explored again in some amendments on the supplementary notice paper 
that follow immediately after this amendment. The member has asked why this protection of mandatory 
sentencing should apply only to offences against the whole gamut of what is defined in some legislative 
provisions as �public officer�. That goes beyond the group or class of persons contemplated in this bill, as the 
member knows. I will explain it in this way. It is not really my prerogative to do all this, and the parliamentary 
secretary is doing a fine job in managing this controversial and complex matter through the house, but as a 
member of the government I have been privy to some of the discussion on this matter, and it did excite some 
questions at the time. There was some reference in a printed document to �public officer�. However, it has now 
come down to a more restrained group that includes police officers, prison officers, security officers as defined, 
ambulance officers, and so on. It has already been asked and it will be asked again shortly: �Well, why not 
teachers, why not nurses who might be assaulted while they are doing a valuable job?� The honourable member 
just asked me why other categories of contract security personnel on the railway or the buses were not included 
rather than just the actual employees.  

Hon Ken Travers: In this circumstance, if those contract security officers had been at a station where there were 
no transit security offices, and it had escalated, they would not have been protected under this act. The roles 
these people are playing are very similar.  

Hon SIMON O�BRIEN: I will endeavour to answer that, although I am not the member managing this bill. I 
hope I am not trespassing on anyone else�s prerogative, but I am the minister with responsibility for railways and 
buses. Very briefly, I think the subclass of public officers who will have the protection that this bill seeks to 
provide are not only those who will come into conflict situations and be at risk of assault to their person in the 
course of their duties, but also the ones we require as part of their duty to go into an existing violent conflict 
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situation. That is the difference. Police are required to go in and break up a violent assault situation or a brawl. 
Prison officers may be required to do that in the normal course of their duties. They have to place themselves at 
some risk by actually intervening in a violent situation. The same is true of ambulance officers. We would think 
they would be a bit different, but we are finding that ambulance officers also, perhaps late at night, have to go 
into a stressful situation when someone has been hurt. It might be a traffic accident or the aftermath of a brawl 
or, indeed, some other disturbance that is still in progress whereby people are requiring medical assistance. It 
sounds incredible, I know, to everyone in this chamber, but they are routinely being assaulted by others at scenes 
when they are trying to help people. We nonetheless require ambulance officers to go into those dangerous 
situations, not to hang back until it is safe; they have to go in. I put it to the member that that is not the case for a 
security officer engaged, for argument�s sake, in fare inspection in the same way it would not apply to a parking 
inspector. All these people could find themselves in an altercation with people they come into contact with as 
they write out a ticket.  
Hon Ken Travers: Are you happy to take an interjection?  
Hon SIMON O�BRIEN: Let me finish the sentence and then if the member wishes, I will take an interjection. 
The key thing is that it is not part and parcel of the role of parking inspectors, nurses or teachers to put 
themselves at risk by intervening in a violent situation. They may be confronted in their workplace with violence 
in the same way as an elderly person minding her own business might be assaulted in her own driveway or an 
innocent bystander may be assaulted by some thug. That will continue to happen, unfortunately, but those 
officers were not classed as persons the government thought necessary to capture in this legislation.  

I have tried to stick to the bill to answer the specific question about the railway guards. I am sure the member is 
not looking to politic on it. I accept his question as a very valid and pertinent one and I hope in all this 
emotionally charged debate I have given him an adequate and rational answer about the particular situation that 
happens on my trains.  
Hon GIZ WATSON: Proposed subsection (8)(a)(ii) reads � 

a prison officer as defined in the Prisons Act 1981 section 3(1); �  
Does that include custodial officers, or is it any public officer who has custody of a person? I am thinking of 
custodial officers as well as prison guards, I guess.  

Hon MICHAEL MISCHIN: I missed part of the question so please bear with me. The legislation is meant to 
cover prison officers as defined in section 3(1) of the Prisons Act�public service prison officers as it were�and 
contract prison officers under section 297(4)(g) and custodial officers under 297(4)(f) of the Criminal Code, 
custodial officers being those appointed under the Court Security and Custodial Services Act. Are those the 
custodial officers the member had in mind?  

Hon GIZ WATSON: I asked that question because members will be aware that, in recent times, we had cause to 
be more aware of the role of custodial officers, particularly with the death of a particular elder in custody, about 
which the coroner has made findings about the role of the private provider�s custodial officers. I want people to 
be aware that if this bill also provides, I guess, additional protection for that kind of officer�I understand the 
intent of this legislation is to recognise that certain public officers need additional protection�I find it 
exceedingly problematic if we are also extending that protection to the likes of the employees of G4S, whom the 
coroner found to be culpable in the death of a particular prisoner. Considering the coroner also made comments 
about the training and skills of these particular private providers, I do not know that the public of Western 
Australia will be particularly keen to extend additional protection to the likes of the private prison corporations 
and their employees.  
Hon MICHAEL MISCHIN: I do not want to get into a debate about that, except simply to say that the 
legislation is meant to protect categories of public officers from being assaulted to the extent that it will provide 
additional protection from harm being done to them. It does not say anything about the character of the officer 
concerned. Plainly, the government does not suggest that any public officer is always doing his or her job. We 
have to make the assumption that we are protecting public officers who are acting in the course of their duty and 
doing their jobs properly. The coroner�s criticism in that other matter presumably did not extend to a 
generalisation that criticised all private custodial officers, nor could he. He was dealing with a specific case and 
it would be wrong to assume that all of them are negligent or behave through malice and the like. 

The purpose of the legislation is to add additional protection. Mention has been made about other categories of 
public officer. Those officers are not left without protection. If they are harmed in the course of their duties, their 
offender may very well be sent to prison. All this clause is doing is picking particular categories of public 
officers whose job is to put themselves in harm�s way for the benefit of the community. We are saying to 
potential offenders that if they assault those officers, they run the risk of harming them and they will go to jail 
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for a period of time if they take that risk. Hopefully, it will deter people from doing so. Hopefully, it will deter 
people from assaulting any public officer, primarily those whose job it is to put themselves at risk and in harm�s 
way. This does not provide any endorsement of the behaviour of any particular public officer. 

Hon GIZ WATSON: For my clarification, is the parliamentary secretary saying that the employees of the 
private providers of custodial services are public officers?  

Hon MICHAEL MISCHIN: I was not suggesting that they are public officers but they fall within the category 
of officers who are given additional protection under this act. If they happen to be private custodial officers or 
privately employed prison officers, they too have the status of being people who, in the course of their duty, put 
themselves in harm�s way in order to maintain control in a prison population and need the state to say that if 
someone assaults them, that person runs the risk of harming them and if that person harms them, he or she will 
suffer some additional penalties, so do not assault them. Again, it is not giving an imprimatur to the behaviour of 
any prison officer or suggesting that all prison officers are behaving within the course of their duty. The question 
of whether they are behaving in the course of their duty and criminal responsibility in the cases of provocation 
and the like are always matters that are dealt with as part of criminal responsibility and those are still issues that 
can be agitated at any trial. If there is a charge of assaulting a public officer or assaulting a prison officer and 
doing them bodily harm, those are issues that can be litigated. Issues such as provocation, self-defence and the 
like can very well come up in that litigation. These penalties only apply to someone who is convicted of an 
offence.  

Hon GIZ WATSON: As I understand it, if this part of the bill goes through, we are saying that for the purposes 
of these offences and the penalties that would occur, a private provider of custodial services is a public officer, 
not in general, but for the purposes of this provision. That is the way I am reading that.  

Hon MICHAEL MISCHIN: If they fall within the definitions that are set out in the act, yes.  

Hon GIZ WATSON: I also wanted to clarify something that the parliamentary secretary said in an earlier 
response. He said that the government was concerned with protecting people who are putting themselves in 
harm�s way when dealing with prisoners. I want to make the point that those who are involved in custodial 
transportation deal with people who have not been found guilty of any offence, such as Mr Ward. We are not 
dealing with people who are necessarily convicted of anything; they might simply be being transported from the 
place of an offence to a lockup. They are not all people who have been convicted of an offence. 

I want to put on the record that I have grave concerns about this whole area of extending these sorts of provisions 
to private providers. I am sure that we will talk some more about the problems of the amount of training and 
obligations on these private providers in that they are not public servants, they do not have the same training and 
they do not have the same understanding of duty of care, as I can tell from the instance of Mr Ward dying in 
custody. I strongly object to these provisions being extended to employees of international prison corporations. I 
do not know that the people of Western Australia understand that we are now saying that this mandatory 
imprisonment will apply to that category of people. They are not in the same category as officers in the public 
sector. The several pages of research undertaken by my research officer indicates that their level of training is 
nothing like the level of training that is provided to members of the police force or prison officers or even 
security officers on public transport. They are not trained to the same extent to deal with the public. It is 
extraordinary that we are also including them in this legislation.  

Hon SUE ELLERY: I move � 

Page 3, after line 24 � To insert �  

(iv) a teacher as defined in the School Education Act 1999; 

(v) a nurse as defined in the Nurses and Midwives Act 2006; 

If I may be so bold, as Sister Beatrice used to say, I will speak to amendments 14/4 and 22/4. These are the 
amendments that I flagged in my speech during the second reading debate that give effect to the election promise 
that was made by the Liberal Party. The Liberal Party�s election promise led Western Australia to believe that a 
Barnett government would, as a matter of some urgency, introduce mandatory sentencing for all public officers. 
What we see before us now, though, is less than that. What we are seeking to do by way of amendment 14/4, 
which adds teachers and nurses, and amendment 22/4, which adds Fire and Emergency Services Authority 
officers and fire officers, is to extend the provisions of the bill to that category of public officer.  

We had the occasion to decide which categories we should seek to include in this legislation. The categories we 
have chosen are because they are public officers who find themselves in a position in which they have to put 
themselves between somebody and the person they are seeking to protect. For example, nurses in an emergency 
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department put themselves between patients who are confronted by somebody affected by ice, some other drug 
or alcohol. Teachers often find themselves caught in a situation where they have to put themselves between 
feuding parents when a custody dispute rears its head and the parent who believes that he or she has been 
wronged turns up at the school to try to take the child. I am aware of circumstances like that. In other cases a 
teacher puts himself or herself in the position of literally standing between the child and the aggressive and 
aggrieved parent�the person who thinks they have been wronged by the custodial decision. Another category is 
fire officers who in an emergency circumstance can find themselves dealing with people who want to take 
particular action that will put them and/or others at risk as the officers work under extreme circumstances and 
extreme physical danger to protect other lives and property. This amendment seeks to include teachers and 
nurses and the following amendment seeks to include fire officers.  

We recognise that the government has a mandate, but it is actually doing less than it was mandated to do and less 
than the promise it made to the people of Western Australia. We want to hold the government to that; therefore, 
we have moved and will move amendments as I described. 

Progress reported and leave granted to sit again at a later stage of the sitting, on motion by Hon Michael 
Mischin (Parliamentary Secretary).  
[Continued below.] 
 


